Klagenzvnet for Udbud J.nr.: 20/00105
(Katja Hoegh, Preben Dahl) 31. januar 2020

KENDELSE

LeBock Fodtej ApS
(advokat Michael Clemmensen, Odense)

mod

Forsvarsministeriets Materiel- og Indkebsstyrelse
(advokat Thomas Impgaard Serensen, Kebenhavn)

Ved udbudsbekendtgerelse nr. 2019/S 031-069100 af 8. februar 2019 udbed
Forsvarsministeriets Materiel- og Indkebsstyrelse ("FMI”’) som offentligt ud-
bud efter udbudsloven en rammeaftale om arbejds- og sikkerhedsfodtej til
personel i det danske forsvar.

Ved udlgbet af fristen for afgivelse af tilbud den 3. maj 2019 modtog FMI
tilbud fra fire tilbudsgivere:

e Bacher A/S ("Bacher”)

e Baze A/S ”’(Baze”)

e LeBock Fodtej ApS ("LeBock™)
e Tasko ApS

FMI oplyste ved brev af 8. juli 2019, at styrelsen havde besluttet at tildele
kontrakten til Bacher.



Den 18. juli 2019 indgav LeBock klage til Klagenavnet for Udbud over FMI.
LeBock fremsatte ved klagens indgivelse anmodning om, at klagenavnet 1
medfer af lov om Klagenavnet for Udbud § 12, stk. 2, skulle beslutte, at
klagen skulle have ops@ttende virkning. Den 19. juli 2019 besluttede klage-
naevnet ikke at tillegge klagen opsettende virkning.

Ved afgorelse af 18. oktober 2019 traf klagen@vnet afgerelse om LeBocks
klage over en afgerelse truffet atf FMI om aktindsigt efter offentlighedsloven.
Ved klagenavnets afgarelse blev LeBock meddelt yderligere aktindsigt 1 til-
buddet fra Baze og i FMI’s testpanels svarskemaer med noter og oplysning
om pointtildeling.

Klagen har vaeret behandlet skriftligt.
LeBock har nedlagt felgende péstande:

Péstand 1

Klagen@vnet for Udbud skal konstatere, at FMI har handlet i strid med lige-
behandlingsprincippet og gennemsigtighedsprincippet 1 udbudslovens § 2
ved at tildele kontrakten til Bacher A/S, uanset tilbuddet fra Bacher A/S ikke
var konditionsmassigt, da tilbuddet ikke opfyldte mindstekrav/id. nr. 20, 23
og 284, og da de tilbudte produkter ikke svarer til beskrivelserne for sa vidt
angdr master id. nr. 3, 4, 55 og 62.

Pastand 2 (frafaldet i processkrift af 8. januar 2020)

Péstand 3

Klagenavnet for Udbud skal konstatere, at FMI har handlet i strid med lige-
behandlingsprincippet og gennemsigtighedsprincippet i udbudslovens § 2
ved den foretagne evaluering af tilbuddene fra Bacher A/S, Baze A/S og Le-
Bock Fodtej ApS, idet evalueringen af "’the conditional requirements” er be-
haeftet med fejl, og da kvalitetstesten ikke har varet foretaget 1 overensstem-
melse med den fastsatte procedure.



Péstand 4

Klagenavnet for Udbud skal konstatere, at FMI har handlet ansvarspadrag-
ende, da FMI har handlet 1 strid med ligebehandlingsprincippet og gennem-
sigtighedsprincippet 1 udbudslovens § 2.

Péstand 5

Klagen@vnet for Udbud skal annullere FMI’s tildelingsbeslutning af 8. juli
2019, subsidiert konstatere at LeBock Fodtej ApS har krav pa erstatning op-
gjort efter princippet om positiv opfyldelsesinteresse for det salg, Bacher A/S
opnar i kontraktens lgbetid.

FMI har vedrerende pastand 1 - 4 nedlagt pastand om, at klagen ikke tages
til folge, og har péstaet frifindelse for pastand 5.

Klagen@vnet har besluttet at udsatte behandlingen af pastand 4, som frem-
stdr som et anbringende til stotte for erstatningspistanden 1 pastand 5, og den
del af pastand 5, som angér erstatning, indtil klagenavnet har taget stilling til
pastand 1 og 3 og den del af pastand 5, som angér annullation af tildelings-
beslutningen.

Klagenavnet har den 19. juli 2019 meddelt FMI’s kontraktpart, Bacher, at
det er muligt at intervenere 1 sagen, jf. lov om Klagenavnet for Udbud § 6,
stk. 3.

Bacher har ikke besvaret klagenavnets henvendelse

Sagens nermere omstendigheder

Udbudsbekendtgerelsen af 8. februar 2019 indeholder folgende:
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I1.1.4) Short description:
The Danish Defence wants to acquire new work and safety footwear.

The footwear is intended to be used for certain activities that requires
various types of specific footwear. The supplier shall deliver work and
safety footwear for job positions in the complete organization of the Dan-
ish Defense, where work and safety footwear are required. The supplier



shall deliver work and safety footwear, that is compatible with the work
conditions, use case descriptions and function definitions illustrated in
the requirements specification (Appendix A), and therefore are part of the
Framework Agreement.

I1.1.5) Estimated total value

Value excluding VAT: 120 000 000.00 DKK

IV.1.3) Information about a framework agreement or a dynamic purchas-
ing system

The procurement involves the establishment of a framework agreement
Framework agreement with a single operator.
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I kravspecifikationen har hvert produkt et ”master id. nr”. I relation til hvert
master id. nr. er anfort en reekke mindstekrav eller evalueringskrav, som er
benavnt ”id. nr.”. Id. nr. 1-9 er dog generelle krav, som ikke relaterer sig til
et bestemt produkt/master 1d. nr.

I kravspecifikationen star der blandt andet:

“1.5 Definitions and abbreviations

Each requirement is classified as "Mandatory Requirement" or "Condi-
tional Requirement" in the classification column. Mandatory Require-
ments are marked with "M". Conditional Requirements are marked with
"R".

Classification |Description
ID

M A mandatory requirement must be fulfilled by the tenderer.
[f a mandatory requirement is not fulfilled, the offer will be
excluded from further evaluation

R Conditional Requirement. These requirements will be eval-
uated or tested by DALO




For each requirement it is specified in the “Documentation” column how
the tenderer should describe or document compliance with the require-
ment. Several categories for each requirement may be indicated. The fol-
lowing categories apply to the column "Documentation":

Documentation
ID

Description

Y/N

Tenderer must answer with Y (yes) or N (no) if the re-
quirement is fulfilled. If necessary with comments.
Please observe that if it is a Mandatory Requirement an-
swering ‘No’ results in an

unconditional offer

TD

The offer will be tested by DALO, possibly by way of a
user test.

The offer must include a description or attached valid
documentation.

N/A

Not applicable.

Dokumentet indeholder bl.a. felgende generelle krav:
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Id. No.

Requirement description DALO Comments

Classification
Weight

c
2
it
=
£
3
3
[s}

2. Production and design of the safety footwear (S1 — S5) shall be in accordance with M YIN
Standard EN ISO 20.345. Safety may not be made of metal.
3 Production and design of the work footwear shall be in accordance with M Y/N
Standard EN ISO 20.347
7. All footwear for women shall be available in sizes 36 to 42, according to European M Y/N
number and sizing system, and corresponding to Mondopoint (cm).
8. All footwear for men shall be available in sizes 38 to 48, according to European M YIN
number and sizing system, and corresponding to Mondopoint (cm).
Note:
The supplier shall state which sizes
they are able to deliver in the
documentation.
Note:
DALO will review the provided
9. The supplier should be able to deliver the footwear in odd sizes for women and R D documentation or description.
men, in the sizes 32 to 35 and 49 to 58. Refer paragraph 1.5 abave in this
Requirements Specification.
Note:
Evaluation and procedures are
described in enclosure 2 referred (o
in the Instructions To Tenderers




FMI har oplyst, at nr. 2 og 3 vedrerer sikkerheds- og arbejdsfodtej ("Safety
footwear”) og ("work footwear”), som defineret 1 henholdsvis ISO-standard
20345 og 20347, og at der er tale om en for markedet bestemt type sikker-
heds- og arbejdsfodte;.

LeBock har fremlagt nedenstaende oversigt over de forskellige kategorier
under standarden EN ISO 20345:
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Kategori Lovkrav Supplerende krav

Lukket
traedeflade Ydersdlens oliebestandighed Antistatiske
egenskaber Energiabsorbtion

m/ tikappe u/ semvasrn
&ndbare materialer

m/ takappe Som S1 +
u/ semvaern Vandindtraengning
vandafvisende materialer Vandabsorbtion

m/ tikappe
my/ semvaern
vandafvisende materialer

Som S2 +
Indtragngningsmudstand
Ydersal med slidmenster

FMI har fremlagt felgende oversigt over kategorierne:
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Table 20 — Marking categories of safety footwear

Category Basic requirements Additional requirements
(Table 2 and Table 3)
SB lorll
S1 | Closed seat region

Antistatic properties
Energy absorption of seat region

Resistance to fuel oil

S2 | As S1, plus:
Water penetration and absorption
S3 | As S2, plus:

Penetration resistance

Cleated outsole

Kravspecifikationen indeholder endvidere bl.a. folgende master id. numre
(produkter) med tilhegrende id. numre (krav):
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MASTER ID.NO.: 003

Product description: Safety shoe, S1, Leather, Presentable, White

Position, Use Case and Application: This white safety shoe is used on the Royale ship Dannebrog
by all personnel from conscript to commander. This safety shoe is for all day use and all ordinary
tasks. Comfort is essential, due to the many hours they have to be worn on a da&’s work.

20, Shall be in accordance with EN 1SO 20345 YN
MASTER ID.NO.: 004
Product description: Shoe, 51, Leather, Presentable, Black.
Position, Use Case and Application: Marine personnel attending parades or other official duty in
their blue uniform, have to wear black shoes. These black shoes do not have to be able to be polished
to a high shine effect. These shoes are for official use and for off duty use. They have to be
comfortable, since they are to be worn for many hours. The soldier or marine has to stand to
attention, or at ease for a long period of time, and cannot move or adjust this position. Therefore
comfort is essential, especially regarding the heel section, due to blood circulation.
23. |sna|| be in accordance with EN ISO 20345. Y/N
MASTER ID.NO.: 007
Product description: Safety boot heavy, S3 class 1, Brown.
Position, Use Case and Application: The Royal Danish Mavy is using this boot as their primary
footwear for all personnel on deck] (Wessel's, ships).
These boots are used for all tasks on board, during combat, maintenance, office duty, guard duty and
especially boarding events.
The Royal Danish Navy is patrolling in the north Atlantic, Greenland, The Hom of Africa on
expeditions, and the search for pirates in different areas of the world.
The safety boots are used under all these conditions, from hot, warm, cold and freezing.
The Royal Danish Army is using the safety boot heavy as a combat safety boot for their engineers,
recovery and mechanics, but also for their personnel in heavy combat vehicles.
The Royal Danish Air force is using the safety boot heavy as their primary boot for all their personnel
working on fighter jets, or in proximity of aircrafts and their shelters.
For all personnel referenced above:
The soldier or marine has to stand to attention, ore at ease for a long period of time, and cannot
move ore adjust this position. Therefore comfort is essential, especially regarding the heel section,
due to blood circulation.
39. Shall be in accordance with EN SO 20345. Y/N
Note:
Design: A presentation will be shown, at the
40 The safety boot heavy shall have the following color: Brown pantone TC1912-13 or YN Clarification meeting (TBA), with the
. equivalent to the brown colors in multi-terrain camouflage (in Danish: MTS, short for uniforms in order to fit the shoes with
Multi Terreen Slering). the ouffit. Presentation will be
available after the meeting.
Note:
Design: Evaluation and test procedures are
41 The safety boot heavy should allow the soldier to get in and out of the bindings of TD |described in enclosure 2 and 3,
the boarding vessel, as fast as possible. referred to in the Instructions To
Tenderers.
42, Design: Y/N
The shaft of the safety boot heavy shall be design C (half knee boot).
Note:
Design: Evaluation and test procedures are
43. The shaft of the safety boot heavy should be high (however taken into consideration TD |described in enclosure 2 and 3,
the comfort of the calf muscle), to avoid water entering the boot. referred to in the Instructions To
Tenderers.
Note:
44, Design: 1p |Evaluation and test procedures are
It should be possible to get in and out of the safety boot heavy fast as possible. described in enclosure 2 and 3,
referred to in the Instructions To
Tenderers.
Note:
The Supplier shall state which widths
the Supplier is able to deliver.
Note:
DALO will review the provided
documentation or description.
45. Design: p |Refer paragraph 1.5 above in this
The safety boot heavy should come in more than one width. Requirements Specification.
Note:
Evaluation and procedures are
described in enclosure 2, referred to
in the Instructions To Tenderers.
Note:
Design: Evaluation and test procedures are
46. The design of the safety boot heavy should insure a good fit, in order for a marine to TD |described in enclosure 2 and 3,
sense the ship deck with the feet. referred to in the Instructions To
Tenderers.
47. Performance: Y/N
The boot safety boot heavy shall be waterproof.
Performance:
48. The breathable membrane in the safety boot heavy shall perform minimum Y/N
5mglem?th




Performance:
49. The tip of the safety boot heavy, over the toecap, shall be protected against M Y/N
abrasion.
Note:
Performance: Evaluation and test procedures are
0. The safety boot heavy should be easily removable, with the soldier situated in cold R TD |described in enclosure 2 and 3,
water and with very cold fingers. referred to in the Instructions To
Tenderers.
Note:
Example: Going from a very wet ship
51 Performance: . . deck to an indoor environment with
. The outsole of this safety boot heavy shall be SRC in a marine- and wet M Y/N |floors covered with vinyl, linoleum
environment, performing on various floor- and deck surfaces. ete.
Performance:
52, The outsale of this safety boot heavy shall not lose its properties in terms of slip M Y/N
resistance in hard cold weather down to minus 30 degrees Celcius.
Performance: Note:
53, This safety boot heavy should support the Army soldier, operating in tuff terrain like R ™ Evaluation and test procedures are
fields, woods and sandy ground, carrying up to 40 kilo in weight. described in enclosure 2 and 3,
referred to in the Instructions To
Tenderers.
Note:
The supplier shall state if it is
possible to replace the insole of this
Performance: safety boot heavy, and thfa number
54, It should be possible to replace the insole of this safety boot heavy with different R D and types of replaceable insoles.
insoles, e.g. with extra insulating and extra shock absorbance, to meet different Note:
eI ST AT CE T Evaluation and test procedures are
described in enclosure 2 and 3,
referred to in the Instructions To
Tenderers.
MASTER ID.NO.: 008
Product description: Safety boot light, S3 class 1, Brown, Summer version.
Position, Use Case and Application: The Royal Danish Navy is using this boot as their primary
footwear for all personnel on deck (Wessel, ships)
These boots are used for all tasks on board, during combat, maintenance, office duty, guard duty and
especially boarding events.
The Royal Danish Navy is patrolling in the north Atlantic, Greenland, The Horn of Africa on
expeditions, and the search for pirates in different areas of the world.
The safety boots are used under all these conditions, from hot, wamm, cold and freezing.
The Royal Danish Army is using the light safety boot as a combat safety boot for their engineers,
recovery and mechanics, but also for their personnel in heavy combat vehicles.
The Royale Danish Air force is using the light safety boot as their primary boot for all their personnel
working on fighter jets or in proximity of aircrafts and their shelters.
For all personnel mentioned above.
The soldier ore marine has to stand to attention, ore at ease for a long period of time, and cannot
maove ore adjust this position. Therefore comfort is essential, especially regarding the heel section,
due to blood circulation.
=
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55. Shall be in accordance with EN 1SO 20345. M Y/N
Note:
Design: A presentation will be shown, at the
56. The safety boot light shall have the following color: Brown pantone TC1912-13 or M Y/N Clarification meeting (TBA), with the
equivalent to the brown colors in multi-terrain camouflage (in Danish: MTS, short for uniforms in order to fit the shoes with
Multi Terrsen Slgring). the outfit. Presentation will be
available after the meeting.
Note:
Design: Evaluation and test procedures are
57. The safety boot light should allow the soldier to get in and out of the bindings of the R TD |described in enclosure 2 and 3,
boarding vessel, as fast as possible. referred to in the Instructions To
Tenderers.
58. Design: . . M YIN
The shaft of the safety boot light shall be design C (half knee boot).
Note:
Design: Evaluation and test procedures are
59. The shaft of the safety boot light should be high (however taken into consideration R TD |described in enclosure 2 and 3,
the comfort of the calf muscle), to avoid water entering the boot. referred to in the Instructions To
Tenderers.
Note:
a0 B Evalu‘ation‘ and test procedures are
It should be possible to get in and out of the safety boot light as fast as possible. 2 ) ?jf:rﬂeze‘?o‘?ne‘tgzl?::tll‘icztig:: 'Sl'o
Tenderers.




Note:
The Supplier shall state which widths
the Supplier is able to deliver.
Note:
DALO will review the provided
61 Design: R D documentation or description.
' The safety boot light should come in mere than one width. Refer paragraph 1.5 above in this
Requirements Specification.
Note:
Evaluation and procedures are
described in enclosure 2, referred to
in the Instructions To Tenderers.
Note:
Design: Evaluation and test procedures are
62. The design of the safety boot light should insure a good fit, in order for a marine to R TD |described in enclosure 2 and 3,
sense the ship deck with the feet. referred to in the Instructions To
Tenderers.
63. Performance: M Y/N
The safety boot light shall be waterproof.
Performance:
64. The breathable membrane in the safety boot light shall perform minimum M Y/N
Smglem?h
65. Performance: M Y/N
The tip of the safety boot light over the toecap shall be protected against abrasion.
Note:
Performance: Evaluation and test procedures are
66. The boot should be easily removable, with the soldier situated in cold water and R TD |described in enclosure 2 and 3,
with very cold fingers. referred to in the Instructions To
Tenderers.
Note:
Performance: Example: Going from a very wet ship
67. The outscle of this safety boot shall be SRC in a marine and wet environment, M Y/N |deck to an indoor environment with
performing on various floor- and deck surfaces. floors covered with vinyl, lincleum
ete.
Note:
Performance: Evaluation and test procedures are
68. This safety boot should support the Army soldier, operating in tuff terrain like fields, R TD |described in enclosure 2 and 3,
woods and sandy ground, carrying up to 40 kilos in weight. referred to in the Instructions To
Tenderers.
Note:
The supplier shall state if it is
possible to replace the insole of this
Poromarce: sty bt 1, nd e umber
69. It should be possible to replace the insole of this safety boot light with different R D P P :
insoles, €.g., insulating and extra shock absorbance, to meet different operating Note:
scenarios and assignments. .
Evaluation and test procedures are
described in enclosure 2 and 3,
referred to in the Instructions To
Tenderers.
MASTER ID.NO.: 010
Product description: Garrison, Boot, Black, Class 1.
Position, Use Case and Application: This black garrison boot Is used by all soldiers in her
Majesties guard company, attending to their daily tasks and services. And is used by the four music
corps under their duty as musicians. This black garrison boot has to be an elegant boot that is worn
together with the red and dark blue uniform. Since the quards are required to march, stand to
attention and at ease, for a long period of time why comfort is essential, especially regarding the heel
section, due to blood circulation.
During march, the musicians carrying large instruments are blinded by the instruments and the only
way the musicians can adjust the march is to feel the road with the boots.
Note:
The Supplier shall state which widths
the Supplier is able to deliver.
Note:
DALO will review the provided
84. Design: R D documentation or description.
The boot should come in more than one width Refer paragraph 1.5 above in this
Requirements Specification.
Note:
Evaluation and procedures are
described in enclosure 2 referred to
in the Instructions To Tenderers.
MASTER ID.NO.: 021
Product description: Running shoes, Winter, Tactical use.
Position, Use Case and Application: These running shoes are given to soldiers that have to
operate in a very difficult terrain. The soldier given these running shoes has to carry heavy loads in
rough terrain. So, these running shoes have to have a good tight fit that will allow the soldier to have
a solid grip and control.
140, Design: | ~ | | YN |

These running shoes shall come in more than one width.
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MASTER ID.NO.: 025

Product description: Winter boot, Class 1.

Position, Use Case and Application: This winter boot is used by soldiers operating in northern of
Scandinavian, within the polar circle or in the east Baltic countries and down to the Balkan, where the
winter also may be harsh. These soldiers will patrol and operate in remote and isolated areas, covered
in heavy snow. The soldiers operating in this environment will be equipped with ski and snowshoes to
ease these operations and patrols.

156. D ) : M Y/N
The winter boot shall come in more than one width.

MASTER ID.NO.: 034

Product description: Foot bed, Normal insulating.

Position, Use Case and Application: This foot bed is going to be used together with the safety boot
listed above: Safety boot in MASTER ID.NO. 07 and 08

187. _Ti:rformance: . M Y/N
e foot bed shall approved to be used in MASTER ID.NO. 07 and 08

Performance:

188. This foot bed shall provide the soldier with normal insulation, when operating during M Y/N

normal winter seasons in Scandinavia.

Performance:

189. This foot bed shall provide shock absorbance and avoid reduced comfort in the M Y/N

safety boot referenced in MASTER ID.NO. 07 and 08.

MASTER ID.NO.: 035

Product description: Foot bed, Extra insulating.

Position, Use Case and Application: This foot bed is going to be used together with the safety boot
listed above: Safety boot in MASTER ID.NQ. 07 and 08.

190. Performance: M Y/N
The foot bed shall approve to be used in MASTER ID.NO. 07 and 08.
Performance:

191. This foot bed shall provide the soldier with extra insulation, when operating during M Y/N
extreme winters in Scandinavia.

MASTER ID.NO.: 036

Product description: Foot bed, Extra shock absorbent.

Position, Use Case and Application: This foot bed is going to be used together with the safety boot
listed above: Safaty boot in MASTER ID.NO. 07 and 08.

192, Performance: M Y/N
The foot bed shall approve to be used in MASTER ID.NO. 07 and 08.

193, Performance: M YIN
This foot bed shall provide the soldier with extra shock absorbance.

MASTER ID.NO.: 054

Product description: Rubber boot, Safety S5.

Position, Use Case and Application: This safety rubber boot S5 is used by the Danish Civilian
Defense in catastrophe areas and other. These safety rubber boots will be used all year around in
whatever weather and conditions.

MASTER ID.NO.: 055

Product description: Rubber boot.

Position, Use Case and Application: This normal rubber boot is used by the Danish Civilian
Defense in catastrophe areas and others. A good insulation against heat and chill is essential

MASTER ID.NO.: 062
Product description: Boot ankle, Safety S1.
Position, Use Case and Application: These safety boots are used by mechanics, craftsmen and
other personnel working at maintenance facilities for the Danish defense.
284, Design:
Shall be in accordance with EN ISO 20345.

M Y/N

I udbudsbilaget “Enclosure 2 — Evaluation Method” star folgende om det
fastsatte tildelingskriterium og evalueringsmetoden:

”1. CRITERIA

The Contract will be awarded on the basis of the award criterion the best
price-quality ratio. In the evaluation of the offers, DALO will use the
following sub-criteria with the specified weighting:

1. Price: 33%
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2. Conditional Requirements: 12%

3. Quality evaluated by Test: 55%

3.2 Conditional Requirements — id no. 9, 54, 69, 45, 61 and 84

3.2.1 Id no. 9 - Sizes
The tenderers will for conditional requirement Id. No. 9, as listed in Ap-
pendix A, achieve points depending on the number of sizes offered.

The points will be awarded as follows:
12 to 14 sizes = 5 points

8 to 11 sizes = 4 points

4 to 7 sizes = 3 points

1 to 3 sizes = 2 points

0 sizes = 1 point

3.2.2 Id no. 54 and 69 - Insoles

The tenderers will for each conditional requirement Id. No. 54 and 69, as
listed in Appendix A, achieve points depending on the number of insoles
offered.

The points for each requirement will be awarded as follows:
More than 3 different insoles = 5 points

3 different insoles = 4 points

2 different insoles = 3 points

1 insole = 2 points

0 insoles = 1 point

3.2.3 Id no. 45, 61 and 84 - Widths

The tenderers will for each of conditional requirement Id. No. 45, 61 and
84, as listed in Appendix A, achieve points depending on number of of-
fered widths and within which span in mm.

The points for each requirement will be awarded as follows:
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Number of widths Points
None or 1 1
Span 90 - 110 mm 5 5
Weight: 60 % =
3 or more 5
Span 110 - 120 mm B -
Weight: 25 % Less than 3 {
3 or more 5
Span 120 - 140 mm - .
Weight: 15 % Less than 3 1
3 or more 5

Accordingly, the tenderer will be awarded a point for each requirement
(45, 61 and 84) from the following formula:

(Point for span 90— 110 mm x 60 %) + (Point for span 110-120 mm x 25 %)
+ (Point for span 120 — 140 mm x 15 %)

3.2.4 Total grade for ”Conditional requirements”

The tenderer will be awarded a total grade for the sub-criterion ”Condi-
tional Requirement” calculated as the rage of the points awarded for re-
quirement id. No. 9, 45, 61, 84, 54 and 69, cf. Section 3.2.1 —3.2.3
above.

3.3 Quality evaluated by Test

As a part of the evaluation of the offer, DALO will test the Conditional
Requirements marked with “TD” in Appendix A (Requirements Specifi-
cation). The test will be performed on the footwear and socks related to
each Conditional Requirement marked with “TD”. Accordingly, each
tenderer is required to submit a number of test specimen to DALO before
the deadline specified in Enclosure 3 in the Instructions to Tenderers, cf.
Enclosure 3.

The Conditional Requirements (R) that will be tested, will be awarded
points from 1-5, for each requirement, depending on the degree to which
the tender fulfils the requirement. DALO has stated the parameters,
which will form part of the evaluation below.

Tenderers will achieve points according to the score table below in re-
gards to the parameters as described below.
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Points Description

Excellent fulfilment of the requirement

Good fulfilment of the requirement

Adequate fulfilment of the requirement

Minimum fulfilment of the requirement

— (N [W ||

Non-compliant or no reply from the tenderer

The test will be conducted by an expert panel as a visual inspection desk
test at DALO’s premises, where the expert panel will inspect the test sam-
ples visually and put on the test samples and walk around if deemed nec-
essary in order to evaluate the requirements. Thus, the test will not be
conducted as an operational test.

The expert panel will consist of selected persons from DALO and the
Danish Defense with experience within this area.

The selected test samples will be tested with regards to the following pa-
rameters for evaluation purposes:

MASTER ID. NO. 007 - SAFETY BOOT HEAVY
Conditional Requirement Id.No. 41:

The safety boot heavy should allow the soldier to get in and out of the
bindings of the boarding vessel, as fast as possible.

a. It will be evaluated positive, if entering in and getting out of the bind-
ings is easy and without significant obstructions.

b. It will be evaluated positive, if the surface of the upper of the boot is
smooth over the toecap.

c. It will be evaluated positive, if there are no extra materials over the
toecap area that prevent an easy dismount of the boarding vessel.

Conditional Requirement Id.No. 43:
The shaft of the safety boot heavy should be high (however taken into

consideration the comfort of the calf muscle), to avoid water entering the
boot.
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a. It will be evaluated positive, if the shaft of the boot is high (the higher
the better). The assessment will be based on the lowest point of the
shaft, if the shaft does not have the same height around the top.

b. It will be evaluated positive, if the shaft of the safety boot is adjusted
to and fits the calf muscle

Conditional Requirement Id.No. 44:

It should be possible to get in and out of the safety boot heavy as fast as
possible.

It will be evaluated positive, if it is possible to get in and out of the boot
with a minimum effort from the soldier, regarding lacing, fasteners etc.
on the boot.

Conditional Requirement Id.No. 53:

The safety boot heavy should support the Army soldier, operating in tuff
terrain like fields, woods and sandy ground, carrying up to 40 kilo in
weight.

a. It will be evaluated positive if the sole of the boot and the heel
section is thick. Thus, the thicker the sole and heel the better.

b. It will be evaluated positive if the boot has a heel support system.
Thus, it will be evaluated positive if the boot allows for the sol-
dier’s heel to stay in place and prevents the soldier’s feet from
moving toward the front or back, as well up and down in the heel
section.

c. It will be evaluated positive if the material of the boot allows for
ventilation in order to avoid overheating, wet and/or sore feet.

MASTER ID. NO. 008 — Safety boot light
Conditional Requirement Id.No. 57:

The safety boot light should allow the soldier to get in and out of the
bindings of the boarding vessel, as fast as possible.

a. Itwill be evaluated positive, if entering and getting out of the bind-
ings is easy and without significant obstructions.

b. It will be evaluated positive, if the surface of the upper part of the
boot is smooth over the toecap.

c. It will be evaluated positive, if there are no extra materials over
the toecap area that prevent an easy dismount of the boarding ves-
sel.
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Conditional Requirement Id.No. 59:

The shaft of the safety boot light should be high (however taken into con-
sideration the comfort of the calf muscle), to avoid water entering the
boot.

a. It will be evaluated positive, if the shaft of the boot is high (the
higher the better). The assessment will be based on the lowest
point of the shaft, if the shaft does not have the same height around
the top.

b. It will be evaluated positive, if the shaft of the safety boot is ad-
justed to and fits the calf muscle

Conditional Requirement Id.No. 60:

It should be possible to get in and out of the safety boot light fast as pos-
sible.

a. it will be evaluated positive, if it is possible to get in and out of the
boot with a minimum effort from the soldier, regarding lacing, fas-
teners etc. on the boot.

Conditional Requirement Id.No. 68:

The safety boot light should support the Army soldier, operating in tuff
terrain like fields, woods and sandy ground, carrying up to 40 kilo in
weight.

a. It will be evaluated positive if the sole of the boot and the heal
section is thick. Thus, the thicker the sole and heel the better.

b. It will be evaluated positive if the boot has a heel support system.
Thus, it will be evaluated positive if the boot allows for the sol-
dier’s heel to stay in place and prevents the soldier’s feet from
moving toward the front or back, as well up and down in the heel
section.

c. It will be evaluated positive if the material of the boot allows for
ventilation in order to avoid overheating, wet and/or sore feet.

3.3.1 Overall evaluation Quality evaluated by test

Each conditional requirement marked with “TD” will be given a point
from 1 -5, cf. the table above.
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The grades for each requirement are then summed and the tenderers will
receive one total point for “Quality evaluated by Test”, calculated as the
average of the points for each of the requirements tested.

3.4 Overall evaluation — identification of the best price-quality ratio

When each tender has been evaluated for each sub-criterion as described
above, a final, overall evaluation for each tender will be made based on
the evaluation for each sub-criterion and the weighting of the criteria.

Each tenderer will be assigned an overall grade, calculated on the basis
of the weight assigned to each sub-criterion. Accordingly, the overall
grade is calculated as follows:

(Point for sub-criterion Price” x 33 %) + (Point for sub-criterion ”Con-
ditional requirements” x 12 %) + (Point for sub-criterion ”Quality evalu-
ated by test” x 55 %)

The contract will be awarded to the tenderer who achieves the highest
overall grade.”

FMI har oplyst, at styrelsen under udbudsprocessen modtog og udsendte fol-
gende spergsmal og svar om bredde:

“[Sporgsmal]

MASTERID 021

Here you ask for more than one width.

Is it acceptable to offer 2 styles with different width and a slightly differ-
ent upper? But of course, to the same price”.

[Svar]

“Reference is made id no 140 which is a mandatory requirement (marked
“M”). The offered shoe in a different width shall be identical to the of-
fered shoe in normal width.”

[Sporgsmal]
“Regarding the measuring of widths in the mentioned span: How/where
do You measure the widths?”

[Svar]
“Reference 1s made to enclosure 2 to the ITT, section 3.2.3.

Id no 45, 61 and 84 in Appendix A are conditional requirements (marked
‘CR”).
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The tenderer shall state which widths the tenderer is able to deliver. The
tenderer is evaluated as described in enclosure 2 to the ITT.
Accordingly, the tenderer will achieve points depending on numbers of
offered widths and within which span in mm, ref. enclosure 2.

The width is in general measured at the widest width of the last of the
shoe”.

[Spergsmal]

“Width:

Could you please explain further about the evaluation of the width. Is it
correct under-stood that talking about the width - we talk about the total
last width. Meaning that the span 90-110 mm is the addition to the last?
If not - please explain further. How/why can a span of 110 mm weight
more than a span of 120 mm? Please explain. We have read the Enclosure
2 - evaluation method.”

[Svar]
“The tenderer is evaluated as described in enclosure 2 to the ITT.

Accordingly, the tenderer will achieve points depending on numbers of
offered widths and within which span in mm, ref. enclosure 2.

The width is in general measured at the widest width of the last of the
shoe. Accordingly, the span 90-110 mm is measured at the last of the
shoe.

As regards the weight of each span, as stated in the enclosure 2, this has
been determined by DALO in accordance with DALO’s needs regarding
the work- and safety footwear.”

LeBock har oplyst, at der blev stillet spergsmal og givet svar fra FMI vedre-
rende certificering i henhold til ISO 20345 under udbuddet som folger:

“[Spergsmél til Master ID 62]
You ask for S1 — but the type of personel that you describe using this
model, normally require as minimum S1P?”

[Svar]
MASTER ID 62 must fulfill DALO’s requirements.

MASTER ID 62 is “S17, ref. the product description.
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[Spergsmal til master id 64]
You ask for S2 — but the type of personnel that you describe using this
model, normally require as minimum S3?

[Svar]
MASTER ID 64 must fulfill DALO’s requirements.

MASTER ID 64 is “S2”, ref. the product description.

[Spergsmal]

Do you think that safety footwear for mechanics, craftsmen etc is good
enough in S1 & S2 - according to Danish law requires these persons to
wear S1P or S3 footwear in most places they work.

[Svar]

Yes, DALO’s requirements are stated in Appendix A. The requirements
have been determined by DALO in accordance with DALO’s needs as
regards work- and safety footwear.”

LeBock har til stette for, at en S1-certificeret sko er langt mere dndbar end
en S2-certificeret fodtej, fremlagt eksempler pa certificering af produkter fra
andre fodtgjsleveranderer end LeBock.

LeBock har oplyst, at der blev stillet spergsmal og givet svar fra FMI vedre-
rende produktet wooden clogs (master id nr. 57, 58 og 59) under udbuddet
som folger:

”[Spergsmal]
Are you sure you want wooden clogs — or just regular clogs?

[Svar]
Master ID Nos 57 & 58 & 59 regards wooden clogs and wooden safety
clogs.

[Sporgsmal]
I suppose that you will not prefer this article in Wood, but in PU soles is
that correct?

[Svar]
No, MASTER ID Nos 57 & 58 & 59 regards wooden clogs and wooden
safety clogs.
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[Spergsmal]

The woden clogs:

Do you really mean it should be in Wood ?

If so, I don’t understand why it should be metalfree toecap. Because all
leather I clamped to the wood with metal all around the clogs.

[Svar]
MASTER ID NOs 57 & 58 & 59 regards wooden clogs and wooden
safety clogs.

As stated in Appendix A, these clogs are “wooden”, 1.e. with a sole made
of wood.

MASTER ID NO 058 is a wooden safety clog, hygiene, white S2.
MASTER ID NOO059 is a wooden safety clog, hygiene, white S1.

As regards these safety clogs, reference is made to id no 2, which states
that “Production and design of the safety footwear (S1 — S5) shall be in

accordance with Standard EN ISO 20.345.
Safety may not be made of metal.

Accordingly, safety — not necessarily the entire shoe — may not be made
of metal.
DALO is aware of more than one producer of these safety clogs.

[Spergsmal]

You tell us that DALO is aware of more than one producer of these safety
clogs with sole made of WOOD ?

It's not possible to make WOOD sole tested to EN 20344 because it can
not passed the flexible test.

And in EN 20345 S1 and S2 it can't passed A for antistatic because the
WOOD and you can't get S1 and S2 without antistatic requeriments.

So please chance technical requirement for this master ID no's.
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[Svar]

Reference is made to question id no 51481 regarding MASTER ID NOs
57 & 58 & 59 (wooden clogs and wooden safety clogs).

Accordingly, these clogs are “wooden”, i.e. with a sole made of wood.
It is DALQO’s assessment, that it is possible for MASTER ID NOs 57 to
be in accordance with EN ISO 20347.

Furthermore, it is DALO’s assessment that it is possible for MASTER ID
NOs 58 and 59 to be in accordance with EN ISO 20345.

Consequently, DALO will not change the requirements regarding these
MASTER IDs.

Please be advised that EN ISO 20344 is not mentioned in Appendix A re-
garding MASTER ID NOs 57 & 58 & 59.”

LeBock har fremlagt en artikel, som beskriver forskellen pd, om stevler er

lavet af gummi eller PU. Desuden har LeBock fremlagt billeder af de af sel-

skabet tilbudte stovler under master id. nr. 7 og 8 til illustration af ensartet-

heden af de to stevler.

Beskrivelsen af de to stavler 1 LeBocks tilbud lyder:

2

Master id nr. 7 — Safety boot heavy,
S3, Class 1, Brown

Master id nr. 8 — Safety Boot light,
S3, Class 1, Brown, Summer version

Fra Italien kommer denne helt fanta-
stiske stovle. Stevlen er blevet til-
passet jeres ensker og krav, men ta-
ger udgangspunkt i en af vores stan-
dardstevler. Overleder 1 hojkvalitets
pull-up leder der ikke blot giver et
flot look, men ogsé en god stette og
stabilitet til fod og leeg. Ved helen er
der indsat et stykke stabilt Hi-Tech
materiale der giver et godt helgrip.
@verst bag pé stevlen er

indsat Cordura, syet i punkter, séle-
des stavlen er tilpas fleksibel uanset
hvilke arbejdsopgaver brugerne skal
udfore.

Fra Italien kommer denne fantastiske
stovle. Den er blevet tilpasset jeres
ensker og krav, men tager
udgangspunkt i en af vores standard-
stovler. Overlader 1 kombination af
hgjkvalitets pull-up leder, sammen-
sat med kraftig Cordura i skaftet gi-
ver en lettere og mere andbar stovle
end vintermodellen. Kombinationen
giver ikke blot et flot look, men ogsé
rigtig god stette og stabilitet til fod
og ben. Bagtil er der indsat et stykke
stabilt Hi-Tech materiale der giver et
godt haelgrip.

2
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Tildelingsbeslutningen

Ved brev af 8. juli 2019 til LeBock oplyste FMI, at styrelsen agtede at tildele
rammeaftalen til Bacher efter udlebet af standstill-perioden. I brevet hedder
det:

113

Regarding the sub-criteria “Conditional requirements” (12 %)

DALO has evaluated the sub-criteria “Conditional requirements” in ac-
cordance with the Instructions to Tenderer, Enclosure 2.

As regards id no 9, LeBock Fodtej ApS has received the score 1 as
LeBock Fodtej ApS does not offer all safety- and work footwear in odd
sizes for women and men, in the sizes 32 to 35 and 49 to 58.

Furthermore, for id no 54 and 69 regarding insoles, LeBock Fodtej ApS
has stated that a “3-sale system” is offered. However, as this “3-séle sys-
tem” is a part of the insole already placed in the safety boot heavy/light
(in order for the safety boot to comply with EN ISO 20345), LeBock
Fodtej ApS has not offered the possibility to replace the insole of the
safety boot heavy/light with different insoles and LeBock Fodtaj ApS has
received the score 1 for requirement id no 54 and 69.

Finally, LeBock Fodtej ApS has received the score 1 for requirement 45,
61 and 84 as LeBock Fodtej ApS has not offered the Safety boot heavy,
Safety boot light and the Garrison boot in more than one width.

Accordingly, LeBock Fodtaj ApS has received a total score for compli-
ance with the Conditional requirements (average of the points awarded
for requirement id no 9, 45, 54, 61, 69 and 84) of 1,0 and hence a
weighted Total score of 0,12 for this sub-criteria.

In comparison, Bacher A/S has received the higher score of 2,367 for the
sub-criteria “Conditional requirements” and hence a weighted Total score
of 0,284.

Bacher A/S has offered a better solution than LeBock Fodtej ApS as re-
gards ID no. 9, 45, 61 and 84 as Bacher A/S has offered more odd sizes
and widths than LeBock Fodtej ApS. By comparison, LeBock ApS has
not offered a better solution than Bacher A/S for any of the conditional
requirements.
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Therefore, overall Bacher A/S has performed significantly better than
LeBock Fodtej ApS as regards to the criterion “Conditional Require-
ments

Regarding the sub-criteria “Quality evaluated by test” (55 %)

DALO has evaluated the sub-criteria “Quality evaluated by test” in ac-
cordance with the Instructions to Tenderer, Enclosure 2

Thus, the evaluation is based on a test of the Test Samples submitted to
DALO:

- MASTER ID NO 007 (ID no 41, 43, 44, 46, 50, 53),
- MASTER ID NO 008 (ID no 57, 59, 60, 62, 66, 68),

Each of the conditional requirements (ID no) above has been given one
point, which is the calculated average of the points awarded by all test
subjects in the expert panel for that requirement. The points for each re-
quirement are then summed and the tenderers will receive one total score
for “Quality evaluated by Test”, calculated as the average of the points
for each of the requirements tested.

All points stated below are rounded off to three decimals. However, the
Total score is based on the accurate calculation of all points including all
decimals.

o Asregards MASTER ID NO 007 (id no 41, 43, 44, 46, 50, 53)

The expert panel found in general that it to some degree was easy to
get in and out of the bindings of the boarding vessel as there were
some obstructions. Furthermore, the majority of the expert panel
found that the surface of the upper of the boot was smooth over the
toecap and that there was no extra materials over the toecap area that
prevent an easy dismount of the boarding vessel. Hence, the LeBock
Fodtej ApS was awarded 3,429 points for requirement id no 41.

In comparison for Bacher A/S, the expert panel found in general that
it to a high degree was easy to get in and out of the bindings of the
boarding vessel without obstructions. Furthermore, the majority of the
expert panel found that the surface of the upper of the boot was smooth
over the toecap and that there was no extra materials over the toecap
area that prevent an easy dismount of the boarding vessel. Hence, the
Bacher A/S was awarded 4,286 points for requirement id no 41.
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The expert panel found in general that the shaft of the boot to some
degree was high. Furthermore, a majority of the expert panel found
that the shaft of the boot was only to some degree adjusted to and fitted
the calf muscle. Hence, LeBock Fodtej ApS was awarded 3,571 points
for requirement 1d no 43.

In comparison for Bacher A/S the expert panel in general found that
the shaft of the boot was very high and that the shaft of the boot was
well adjusted to and fitted the calf muscle. Hence, Bacher A/S was
awarded 4,857 points for requirement id no 43.

The majority of the expert panel found that it to some degree was pos-
sible to get in and out of the boot with a minimum effort. Hence,
LeBock Fodtej ApS was awarded 3,429 for requirement id no 44.

In comparison for Bacher A/S, the expert panel in general found that
it was possible to get in and out of the boot with no effort at all. Hence,
Bacher A/S was awarded 5,000 points for requirement id no 44.

The majority of the expert panel found that the sole of the boot and
the heel section only to some degree was thick and that the boot only
to some degree allowed for the heel to stay in place and al-lowed for
ventilation in order to avoid overheating, wet and/or sore feet. Hence,
LeBock Fodtej ApS was awarded 3,000 for requirement id no 53.

In comparison for Bacher A/S, the majority of the expert panel found
that the sole of the boot and the heel section was very thick, but that
the boot only to some degree allowed for the heel to stay in place and
allowed for ventilation in order to avoid overheating, wet and/or sore
feet. Hence, Bacher A/S was awarded 3,571 for requirement id no 53.

The majority of the expert panel found that entering and getting out of
the bindings to a high degree was easy and without significant ob-
structions. Furthermore, the majority of the expert panel found that the
surface of the upper part of the boot was smooth over the toecap and
that there was no extra materials over the toecap area that prevent an
easy dismount of the boarding vessel. Hence, LeBock Fodtej ApS was
awarded 4,000 for requirement id no 57.

In comparison for Bacher A/S, the expert panel found in general that
it to a high degree was easy to get in and out of the bindings of the
boarding vessel without obstructions. Furthermore, the majority of the
expert panel found that the surface of the upper of the boot was smooth
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over the toecap and that there was no extra materials over the toecap
area that prevent an easy dismount of the boarding vessel. Hence, the
Bacher A/S was awarded 4,286 points for requirement id no 57.

Some members of the expert panel found that the shaft of the boot was
high, however, some members of the expert panel found that the shaft
of the boot was not high enough to avoid water entering the boot. Fur-
thermore, the majority of the expert panel found that the shaft of the
boot to some degree was adjusted to and fitted the calf muscle. Hence,
LeBock Fodtej ApS was awarded 3,429 for requirement id no 59.

In comparison for Bacher A/S the expert panel in general found that
the shaft of the boot was very high and that the shaft of the boot was
very well adjusted to and fitted the calf muscle. Hence, Bacher A/S
was awarded 5,000 points for requirement id no 59.

The expert panel found in general that it to some degree was possible
to get in and out of the boot with a minimum effort. Hence, LeBock
Fodte) ApS was awarded 3,714 for requirement id no 60.

In comparison for Bacher A/S, the expert panel in general found that
it was possible to get in and out of the boot with no effort at all. Hence,
Bacher A/S was awarded 5,000 points for requirement id no 60.

The majority of the expert panel found that the sole of the boot and
the heel section only to some degree was thick and that the boot only
to a low degree allowed for the heel to stay in place and that the ma-
terial to a low degree allowed for ventilation in order to avoid over-
heating, wet and/or sore feet. Hence, LeBock Fodtej ApS was awarded
2,857 for requirement id no 68.

In comparison for Bacher A/S, the majority of the expert panel found
that the sole of the boot and the heel section was very thick, but that
the boot only to some degree allowed for the heel to stay in place.
Furthermore, the expert panel in general found that the material to a
high degree allowed for ventilation in order to avoid overheating, wet
and/or sore feet. Hence, Bacher A/S was awarded 3,857 for require-
ment id no 68.

Accordingly, LeBock Fodtej ApS has received a total score (average
of the points for each of the requirements tested) of 3,630 and hence a
weighted Total score of 1,997 for this sub-criteria.
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In comparison, Bacher A/S have received the higher score of 4,639 for
the sub-criteria “Quality evaluated by test” and hence a weighted Total
score of 2,552.

As it follows from the overall scores, Bacher A/S has received a sig-
nificantly higher Total Score than LeBock Fodtej ApS.

More specifically, the Test Samples delivered by Bacher A/S has been
assessed better than LeBock ApS as regards all of the relevant require-
ments except for requirement ID no 221, cf. above. However, this is
not sufficient to impact the overall result of the test.

Therefore, on an overall basis, Bacher A/S has performed significantly
better than LeBock Fodtej ApS as regards to the criterion “Quality
evaluated by test”.

Overall results from the evaluation

The overall results from the evaluation of the three sub-criteria and the
weighted score assigned to the tenderers is illustrated in the table below:

Tend Price Conditional requirements Quality evaluated by test | Overall
enderer Weight 33 % Weight 12 % Weight 55 % score
Total- 4 214 al Total- 4,639
Bacher A/S _ Tatal: 2,367 o 4,227
Weighted: 1,397 Weighted: 0,284 Weighted: 2,552
LeBOCK Total 5,000 Total: 1.000 Total: 3,630 5767
Fodtej ApS | Weighted: 1,650 Weighted: 0,720 Weighted: 1,997 ’

In the overall evaluation, considering the relative weighting of the sub-
criteria, the offer from LeBock Fodtej ApS obtained the grade 3,767
points, whereas the offer of Bacher A/S has obtained the grade 4,227
points.

LeBock Fodtej ApS’ offered the best price, and thus achieved 5 points
on the sub-criterion “Price”.

However, LeBock Fodtej ApS achieved a lower grade on both the re-
maining sub-criteria; “Conditional Requirements” and “Quality evalu-
ated by Test”.

Given the high total weight of the sub-criteria “Conditional Require-
ments” (12 %) and “Quality evaluated by Test” (55 %) compared to Price
sub-criterion (33 %), the price offered by LeBock Fodtej ApS’ was not
sufficient to outweigh Bacher A/S’ higher scores on “Conditional Re-
quirements” and “Quality evaluated by Test”.
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In accordance with the award decision, DALO intends to enter into a con-
tract with Bacher A/S.

2

I et brev ligeledes af 8. juli 2019 til Baze meddelte FMI, at Bazes tilbud var
ukonditionsmaessigt.

LeBock pastod i klageskrift og replik, at tilbuddet fra Baze var ukonditions-
maessigt (pastand 2), men frafaldt pastanden herom, efter at FMI under denne
sag havde oplyst, at Bazes tilbud var blevet anset for ukonditionsmassigt, og
at FMI alene havde evalueret tilbuddet, som en service over for Baze. Til-
buddet fra Tasko ApS var pd samme mide blevet evalueret, selvom det var
afvist som ukonditionsmaessigt som en service overfor Tasko ApS.

Evaluering efter test

De syv testpersoner, som deltog 1 udbuddets ”Quality Test”, udfyldte svar-
skemaer med kommentarer om de testede produkter og tildelte point, herun-
der om master id. 7 Safety boot heavy og master id. 8 Safety boot light (i
skemaerne benavnt Safety boot heavy summer version). Kravene til de to
stavletyper er formuleret identisk, men med forskellige numre. Krav 41 er
saledes formuleret identisk med krav 57, 43 med 59, 44 med 60, 46 med 62,
50 med 66 og 53 med 68

Af svarskemaerne om bedemmelsen af produkterne fra LeBock i relation til
master id. 7 Safety boot heavy og master id. 8 Safety boot light fremgar det,
at de syv respondenter har bedemt tildelt stovlerne point som folger:

Krav 007 Safe boot heavy Krav 008 Safety boot light
41 4/2/3/3/3/5/4 57 5/3/4/4/3/5/4
43 3/4/2/3/4/5/4 59 3/3/2/4/4/4/4
44 5/3/2/3/3/5/3 60 5/2/4/3/3/5/3
46 4/4/5/3/3/5/3 62 4/4/5/3/3/5/3
50 5/3/4/3/3/4/3 66 5/3/4/3/3/4/3
53 4/4/2/3/3/3/2 68 3/4/2/3/3/3/2

En af de syv respondenter har vedrerende de enslydende krav 43 henholdsvis
krav 59 til master id. 7 Safety boot heavy og master id. 8 Safety boot light
anfort folgende (her gengivet vedrerende krav 59):
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Description

| Test No.

[ Scorcfrom 1105 (Fill in below) |

Conditional Requirement Id.No. 59;
Design:

The shaft of the safety boot light should be high (however taken into consideration the comfort of the calf muscle), to avoid water

entering the boot.

Evaluation parameters:

Du ma ikke lzgge vaegt pé andre forhold,
end hvad fremgdr af
evalueringsparametrene.

Argunnnlatiun: Remarks etc. — please
insert a comment to each evaluation
parameter:

' a. Itshall be evaluated as positive, if

the shaft of the beot is high (the
higher the better). The assessment
will be based on the lowest point of
the shaft, if the shaft does not have
the same height around the top.

“Too Lw)&

b. It shall be evaluated as positive, if
the shaft of the safety boot is
adjusied to and fits the calf muscle

| — Adequate fulfilment of the requirement (3

fyerferr e S
MuCJ(CC’

al
/vy

g
( "~ Minimum fulfilment of the requirement (2

‘One overall score from 1 to 5 (Fill in
below) — all three evaluations parameters
shall be taken into account in the score:

_ Excellent fulfilment of the Tequirement [T
point)

_ Good fulfilment of the requirement (4
point)

point)

—

_ Non-compliant or no reply from the
tenderer (1 point)

Flere af de ovrige respondenter er ogsa kommet med bemarkninger om pres
pa laegmusklen i besvarelsen af litra b.

LeBock har, udover den ovennavnte besvarelse, tillige fremhevet, at en af
respondenterne har anfort folgende vedrerende master id. 7 Safety boot
heavy, krav id. 41:

e gy s eans 5
MASTER ID. NO. 007, Safety boot heavy, S3 class 1, Brown.
Test No. Description [ Score from 1 to 5 (Fill in below)
Conditional Requirement Id. No. 41.
1 i
Design:
The safety boot heavy should allow the soldier to get in and out of the bindings of the boarding vessel, as fast as possible.
Evaluation parameters: Argumentation, Remarks efc. - please | One overall score from 1 to 5 (Fill in
insert a comment to each evaluation below) — all three evaluations parameters
Due md fkke lzgge veegt pd andre parameter: shall be taken into account in the score:
Sforhold, end hvad fremgdr af
(I evalueringsparameirene. |
a. Itshall be evaluated as positive, if ’ _ Excellent fulfilment of the requirement (5 |
enlering in and getting out og the M ?WC&KJ point)
bindings is easy and without
significant obstructions. _ Good fulfilment of the requirement (4
b. Tushall be cvaluated as positive, if | TWe SMpLL [ T06GES point)
the surface of the upper of the boot /—F’_ﬁ
is smooth over the toecap. fcross e S HoCCk Uﬂ ~"Adequate fulfilment of the requirement (3
— j point) ///
c. It shall be evaluated as positive, if N~ =
there are no extra materials over the M C/b-\ _ Minimum fulfilment of the requirement (2
toecap area that prevent an casy int)
dismount of the boarding vessel po
_ Non-compliant or no reply from the
tenderer (1 point)
I | _

Den pigzldende respondent anforte om det tilsvarende krav vedrerende ma-
ster id. 8 Safety boot light, krav id. 57:



MASTER ID. NO. 008, Safety boot heavy, S3 class 1, Brown, summer version,
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Test No.

1

‘Conditional Requirement Id. No. 57.
Design:

_Description o

Score from 1 to 5 (Fill in below)

The safety boot light should allow the soldier to get in and out of the bindings of the boarding vessel, as fast as possible.

~ Evaluation parameters:

Du ma ikke lz2gge vaegt pé andre forhold,
end hvad fremgér aof
evalueringsparametrene.

Argumentation, Remarks etc. — please
insert a comment to each evaluation
parameterArgumentation, Remarks etc.
— please insert a comment to each
evaluation parameter

One overall score from 1 to 5 (Fill in
below) — all three evaluations parameters
shall be taken into account in the score:

a. It shall be evaluated as positive, if
entering and getting out of the
bindings is casy and without
significant obstructions.

b. It shall be evaluated as positive, if
the surface of the upper part of the
boot is smooth over the toecap.

0 PLORLEAN

c. It shall be evaluated as positive, if
there are no extra materials over the
toecap arca that prevent an casy
dismount of the boarding vessel.

_ Excellent fulfilment of the requirement (5
point)

i o
—~Good fulfilment of the requirement (4
point) p—

-

_ Adequate fulfilment of the requirement (3
point)

. Minimum fulfilment of the requirement (2
point)

_ Non-compliant or no reply from the
tenderer (1 point)

LeBock har ogsa fremlagt en samlet oversigt over testpanelets pointtildeling
for virksomhederne LeBock, Baze og Bacher.

Konditionsmcessigheden af LeBocks tilbud

FMI har oplyst, at FMI under klagesagen er blevet opmarksom, at tilbuddet

fra LeBock var ukonditionsmassigt som folge af, at tilbuddet ikke opfyldt
mindstekrav 140.

I tilbuddet fra LeBock star der folgende om dette krav:

2

140.

Design:
These running shoes shall come in more than one width.

M | Y/N

LeBOCK Max Comfort indlzegssélesystem 2, er et
nyudviklet system, hvor der pa |aesten er tillagt
ekstra vidde, og tilpasset til standard-model
Medium, hvilket giver flere fordele da systemet har
2 indleegssdler med 2 forskellige svangstette-
hejder og vidder.

Low & Medium.

Fodtoj der indeholder disse 2 séler, vil altid have
ilagt sélen i model Medium, da det er den der som
standard vil passe til de fleste fodder. Og giver en
medium bredde pasform.

1 skozesken ligger der en pakke med model Low.
Har man en fod der har brug for mere bredde i
stovlen, skifter man til model Low.

P& den made har man mulighed for at fa 2 bredder
i samme sko.

Sélens egenskaber:

ESD, Antistatisk, Antibakteriel,
Svedtransporterende, Svangstette og med
stadabsorberende materiale der minimerer risici for
heelsporer.
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FMI har 1 sit afsluttende processkrift tillige gjort geeldende, at tilbuddet fra

LeBock ogsa var ukonditionsmassigt som folge af, at tilbuddet ikke opfyldt
mindstekrav 156.

I tilbuddet fra LeBock star der folgende om dette krav:

2

Y Stovlen kan leveres i 2 bredder — i form af vores:
LeBOCK Max Comfort indlaegssalesystem 2, er et
nyudviklet system, hvor der pa leesten er tillagt
ekstra vidde, og tilpasset til standard-model
Medium, hvilket giver flere fordele da systemet har
2 indlzegssdler med 2 forskellige svangstette-
hejder og vidder.
Low & Medium.
Fodtgj der indeholder disse 2 séler, vil altid have
ilagt salen i model Medium, da det er den der som
Design: standard vil passe til de fleste fadder. Og giver en
156. e N . . M | Y/N medium bredde pasform.

The winter boot shall come in more than one width. I skoaesken ligger der en pakke med model Low.
Har man en fod der har brug for mere bredde i
stevlen, skifter man til model Low.
P& den made har man mulighed for at fa 2 bredder
i samme sko.
Sélens egenskaber:
ESD, Antistatisk, Antibakteriel,
Svedtransporterende, Svangstotte og med
stedabsorberende materiale der minimerer risici for
haelsporer.

LeBock har til stette for, at selskabets system med justering af fodtgjets
bredde ved hjzlp af indlaegsséler er en anerkendt metode henvist til kravspe-
cifikation 1 et udbud foretaget af Rigspolitiet.

Parternes anbringender

Ad pastand 1

LeBock har gjort geldende, at Bachers tilbud ikke opfylder master id. num-
rene 3, 4, 55 og 62 med tilherende mindstekrav, og at tilbuddet derfor er
ukonditionsmaessigt. Ved ikke at afvise tilbuddet har FMI handlet i strid med
ligebehandlings- og gennemsigtighedsprincippet. LeBock har herom ner-
mere anfort:

Ad master id. nr. 3 med tilhorende id. nr. 20, master id. nr. 4 med tilhorende
id. nr. 23 og master id. nr. 62 med tilhorende id. nr. 284

Det fremgar af produktbeskrivelsen for de na@vnte produkter, at disse som et
mindstekrav skal vare S1-sko. S1 er en certificeringskategori for sko certifi-
ceret 1 henhold til ISO standarden EN ISO 20345.
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Det fremgar af tilbuddet fra Bacher, at virksomheden vedrerende master id.
nr. 3 og 4 har tilbudt sko 1 S2 kategorien og vedrerende master id. nr. 62 har
tilbudt S3-sko.

En sko certificeret i kategorien S1 i1 andbare materialer, mens en sko i kate-
gorien S2 og S3 er i vandafvisende materialer. S1-sko er altsd mere &ndbare
end S2 og S3-sko.

FMTI’s svar pa spergsmaél vedrarende certificering i henhold til ISO 20345 mé
galde for alle de produkter, hvortil der 1 udbuddet stilles krav om certifice-
ring. Master id. nr. 62, som der konkret blev spurgt til, er et af de master id.,
hvortil Bacher har leveret et ukonditionsmeessigt produkt. Som det fremgér
af FMI’s svar, sa krevede FMI, at produkterne skulle certificeres under den
S-kategori, som var angivet i udbudsmaterialet. Arsagen hertil er naturligvis,
at man ved at gi til en anden S-kategori, fx fra S1 til S2, ogsd andrer 1 fod-
tajets egenskaber og derved fér et helt andet type fodtej, og sdledes ogsd med
en helt anden komfort. Ved bestilling af fodtej certificeret i S1-kategorien far
man sdledes et langt mere ventileret produkt, end hvis man bestiller fodtej,
der er certificeret S2- eller S3-kategorien, idet disse pd grund af deres vand-
tette egenskaber 1 hgj grad forhindre ventilation og andbarhed. Som eksem-
pler, pa at en S1-certificeret sko er langt mere &ndbar end en S2-certificeret
fodtej) henvises til de fremlagte eksempler pa certificering af produkter fra
andre fodtejsleveranderer.

Det fremgar desuden af udbudsmaterialet, at hgj komfort var et krav til pro-
dukterne, jf. master id. nr. 3 og 4. Da komfort var essentielt, kan det ikke
vaere en bedre opfyldelse af de obligatoriske krav til produktet, at der tilbydes
et lukket og mindre ventileret produkt.

Da kravene sammenholdt med FMI’s svar ma forstas saledes, at de tilbudte
sko skal vere kategori S1-sko i henhold til EN ISO 20345, lever Bachers
tilbudte produkt ikke op til mindstekravene og er pa dette punkt ukonditions-
maessigt.
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Ad master id. nr. 55 —id. nr. 264 og 265

Ifolge produktbeskrivelsen skal der tilbydes en “Rubber boot”. Dette kan
alene forstas saledes, at der skal tilbydes en stovle lavet af gummi.

Det fremgér af Bachers tilbud, at virksomheden tilbyder en stovle lavet af
PU, jf. "Rubber boot in PU... ”. PU er en forkortelse for polyuretan, som
ikke er gummi. PU og gummi har forskellige egenskaber, hvorfor stevler af
gummi henholdsvis PU er forskellige produkter.

Da Bacher saledes ikke har tilbudt en gummistevle, men en PU-stovle, er
tilbuddet ukonditionsmeessigt.

Nér FMI anferer, at rubber boot bruges til at beskrive produktet i generelle
vendinger, kan det samme anferes om brugen af betegnelsen wooden clogs
(master 1d. nr. 57). Wooden clogs svarer saledes til den danske betegnelse
“traesko”. Pa trods af dette blev det i spergeprocessen imidlertid sléet tydeligt
fast af FMI, at der med betegnelsen wooden clogs blev stillet krav om, at
dette produkt skulle vere lavet af trae, selvom dette ikke fremgér af de obli-
gatoriske krav til produktet 1 id. nr. 268-270. Det fremgér af de obligatoriske
krav, at der alene stilles krav til certificering (id. nr. 268 og 270) og at pro-
dukterne er hvide (id. nr. 269).

Der ma nedvendigvis gelde det samme for anvendelse af betegnelsen woo-
den clogs som for betegnelsen rubber boots. P4 baggrund af svarene pa
spergsmél angdende wooden clogs var der ikke grund til at stille tilsvarende
sporgsmal for sa vidt angik rubber boots.

Om forskellen pd gummi og PU fremgér det af den fremlagte artikel, som er
er udarbejdet af SATRA, der er en britisk, uathangig forsknings- og testvirk-
somhed, at gummi bruges til blandt andet til den tunge industri, mens PU
giver en lettere stovle, der dog har en tendens til at blive nedbrudt ved hydro-
lyse. Det er altsa ikke irrelevant, hvilket materiale produktet til master id. nr.
55 er lavet af. Udbudsmaterialet ssmmenholdt med spergsmal/svar om woo-
den clogs skal pa den baggrund lases saledes, at det er et obligatorisk krav
for master id. nr. 55, at stevlerne er lavet af rubber, dvs. gummi.
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FMI har gjort geeldende, at Bachers tilbud ikke var ukonditionsmaessigt for
sd vidt angar master id. numrene 3, 4, 55 og 62 med tilherende mindstekrav,
og at styrelsen derfor ikke har handlet i strid med ligebehandlings- og gen-
nemsigtighedsprincippet.

FMI har anfert folgende vedrerende de enkelte master id. numre:

Ad master id. nr. 3 med tilhorende i. nr. 20, master id. nr. 4 med tilhorende
id. nr. 23 og master i. nr. 62 med tilhorende id. nr. 284

Kategorien ”S1” er at betragte som basiskategori, og kategorierne ’S2” og
”S3” er fodtej, der yder den samme beskyttelse som basiskategorien ”S1”,
henholdsvis ”S2”, samt nogle yderligere sikkerhedsbeskyttelsesegenskaber,
eksempelvis "Water penetration and absorption”. Kategoriseringen ”’S1” og
”S2” vedrerer derimod ikke fodtejets komfort eller &ndbarhed.

Sikkerhedskategoriseringen 1 EN ISO 20345 angar ikke fodtejets komfort,
herunder fodtgjets andbarhed, ligesom der heller ikke pa anden made var stil-
let mindstekrav til produktets &ndbarhed 1 relation til master id. nr. 3,4 og 62.
Der er ikke stillet krav til skoens dndbarhed, hvorfor det heller ikke er blevet
tillagt betydning.

For sa vidt angér LeBocks betragtninger om produktbeskrivelsernes angivel-
ser om komfort er der tale om en generel beskrivelse af produktet og den
kontekst, som produktet skal anvendes i. Der er imidlertid ikke tale om mi-
nimumskrav.

De konkrete master id. numre vedrerer kategori ”S1” sko, og da Bacher
havde tilbudt sko med kategoriseringen ”S2” og ”S3”, var tilbuddet pé disse
punkter konditionsmeessigt.

Ad master id. nr. 55 —id. nr. 264 og 265

Det er korrekt, at det af produktbeskrivelsen for master id. nr. 55 fremgér, at
der skal tilbydes en Rubber boot”. Begrebet ”Rubber boot” er et almindeligt
anvendt begreb for en stovle, der kan anvendes i regnvejr pa grund af dens
vandbeskyttelse. I Danmark anvendes begrebet “gummistevle” pd samme
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made ogsd om en stovle, der kan anvendes 1 regnvejr, uanset om stovlen er
lavet af gummi eller polyuretan.

Under master id. nr. 55 er ikke stillet et mindstekrav om, at gummistevlen
alene kunne tilbydes 1 en udgave udfert i gummi, og derfor var tilbuddet fra
Bacher pa dette punkt konditionsmaessigt.

LeBocks synspunkt om, at svarene pé spergsmél om master id. nr. 57,58 og
59 vedrarende “wooden clogs” kan laegges til grund for fortolkningen af ma-
ster id. nr. 55 vedrerende “rubber boot”, er uholdbar. Der er for det forste
ikke stillet et mindstekrav om brug af materialet gummi og skulle FMI hand-
have et (mindste)krav herom, maétte det krave, at der var formuleret et klar
og utvetydigt krav. Svarene pa spergsmaél vedrerende master id. nr. 57, 58 og
59 kan 1 den forbindelse ikke anvendes til at indfortolke et mindstekrav om
gummi 1 master id. nr. 55.

I ovrigt er der ogsa forskel pd den almindelige opfattelse af “traesko” og
”gummistevler”. For de fleste mennesker vil der ikke vaere forskel pd om en
”gummistevle” er udfort 1 &gte gummi eller polyuretan (det er 1 folkemunde
det samme), mens der vil vaere en synlig forskel pa en "tresko” udfert 1 tree
sammenlignet med en "traesko” udfort i et helt andet materiale end tree, f.eks.
polyuretan.

LeBock kunne under spergsmal/svar processen have afklaret, om LeBocks
forstéelse var korrekt, og undladelsen heraf er LeBocks egen risiko.

Ad péstand 3

LeBock har vedrerende conditional requirements gjort gaeldende, at FMI i
forbindelse med evalueringen af de tre tilbud har handlet i strid med princip-
pet om ligebehandling og gennemsigtighed 1 udbudslovens § 2 som folger:

Odd sizes

Ved evalueringen af odd sizes 1 id. nr. (krav) 9 har FMI handlet 1 strid med
ligebehandlingsprincippet 1 udbudslovens § 2, idet Bacher og Baze har faet
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tildelt to point for ekstrasterrelse uanset, at de ikke opfyldte evalueringskra-
vene til disse ekstrapoint.

Konditionsmeessighed af LeBocks tilbud

LeBock har bestridt, at virksomhedens eget tilbud som nu anfert af FMI er
ukonditionsmaessigt.

Det fremgar ikke af id. nr. 140, at breddevariationen alene matte ske ved le-
vering af forskellige sko i forskellige bredder. Af spergsmal svar vedrerende
master id. 21, id. nr. 140, fremgér desuden, at de forskellige sko 1 de forskel-
lige tilbudte bredder skal vaere identiske, sdledes at skoens ydre fremstar ens.

Det angives endvidere, at skoens bredde skal males pa det bredeste sted af
skoens last; the last of the shoe”, som er en fodformet form, som bruges
indvendigt 1 skoen, ndr skoen fabrikeres. Dette kan alene forstds sdledes, at
bredden skal males pa indersiden af skoen/stevlen. Af LeBocks tilbud frem-
gér, at bredden pé de tilbudte labesko kan varieres ved at skifte skoens ind-
leegssal. Ved at skifte indlegssdlen kan foden bdde loftes op mod skoens
overside og ned vak fra skoens overside. P4 grund af fodtejs naturlige form
som en halvcirkel vil dette ogsa give mindre, henholdsvis mere plads i bred-
den af skoen. Indersiden pa de tilbudte sko kan altsa variere 1 bredden, hvilket
ma anses for konditionsmassigt, navnlig henset til FMI’s forklaring om, at
bredden skal males pa indersiden af fodtejet, og nar andet ikke er angivet i
udbudsmaterialet. LeBock har ogsa for id. nr. 156 (master id. nr. 25) tilbudt
variation 1 bredden ved samme salesystem som for id. nr. 140.

At systemet med justering af fodtejets bredde ved hjlp af indlegssaler er en
anerkendt metode fremgar af den fremlagte kravspecifikation i et udbud fo-
retaget af Rigspolitiet.

LeBocks anbringender om fejlagtig evaluering af selskabets tilbud
FMI har vedrerende kravene om bredde handlet 1 strid med ligebehandlings-

princippet i udbudslovens § 2 ved alene at tildele LeBock 1 point for hvert af
id. numrene 45, 61 og 84.
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Id. numrene relaterer sig til master id. 7, 8 og 10 og giver mulighed for, at
tilbudsgiverne kan opné ekstra point, hvis de tilbudte produkter kan leveres 1
forskellige bredder. LeBocks tilbudte breddevariationssystem indeholder tre
indlegssaler, der pa grund af deres forskellige hgjder gor det muligt at skabe
mere eller mindre plads i stovlen, herunder ogsa i stovlens bredde. 3-sdlesy-
temet gor det sdledes muligt at tilbyde de tre master id. numre 1 bredderne 90,
100 og 110 mm. P& den baggrund burde LeBock for hvert betinget id. nr.
have modtaget pointene 5, 1, 1 = 3,4 point og ikke 1, 1, 1 = 1,0 point, som
det fremgar af evalueringen.

FMI har handlet i strid med ligebehandlingsprincippet 1 udbudslovens § 2
ved alene at tildele LeBock ét point for hvert id. nr. 54 og 69 om indlegssd-
ler. LeBock burde vere tildelt tre point for hvert krav, idet virksomheden
foruden de ekstraséler, der skulle tilbydes under master id. nr. 34, 35 og 36,
har tilbudt 3-salesystemet. De to ekstra indlaegssaler, som er en del af 3-séle-
systemet, gor det muligt for brugeren to meet different operating scenario
and assignments”, hvorfor systemet opfylder kravene til at indga i evaluerin-
gen af ekstra indlaegssaler.

I svarskemaerne vedrerende kvalitetstesten er der uoverensstemmelse mel-
lem testdeltagernes bemerkninger og de point, som er tildelt LeBock. Eva-
lueringen af selskabets tilbud ma som folge heraf anses for fejlbehaftet.

Af flere svarskemaer fremgar séledes positive bemaerkninger under ”Argu-
mentation (...)”, men disse bemarkninger er ikke reflekteret i bedemmelsen
1 kolonnen ”One overall score (...)”. Der henvises herunder til svarskema
vedrarende master id. nr. 7, Safety booth heavy, id. nr. 41, hvoraf det frem-
gér, at der ikke er problemer med at tage stovlen ind og ud af bindingerne.
Pa trods heraf far LeBock alene 3 point (Adequate fulfilment).

I svarskemaet vedrerende id. nr. 43 er endvidere foretaget en vurdering, som
ligger uden for evalueringsparameteret. Testdeltageren har saledes vurderet,
at stovlen er for hej, men det fremgar af evalueringsparameteret, at stovlen
skal vurderes bedre, jo hgjere stavlen er.

Hertil kommer, at det samme produkt er vurderet forskelligt under testen.
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De tilbudte stovler for master id. nr. 7 og 8 er siledes helt ens for si vidt
angar stovlernes overflade og spidser, lukkesystemer og halesupportsyste-
mer, jf. herved ogsé det fremlagte billedmateriale. Stovlerne burde derfor
modtage identiske point 1 evalueringen af (i) om stgvlerne kan komme hurtigt
ind og ud af bindingerne pa et boarding vessel, (i1) hvor let det er af tage
stovlerne af og pé, (iii) stevlernes performance. Alligevel kan det konstateres
1 svarskemaerne, at testdeltagerne hver isar har tildelt de to stevler forskel-
lige point for disse parametre.

Desuden er der i svarskemaerne en generel tendens til at favorisere produkter
fra Bacher, hvilket illustreres af oversigten over pointfordeling.

FMI har gjort felgende geeldende:
0dd sizes

Vedrerende odd sizes (id. nr. 9) erkendes det, at Bacher kun skulle have haft
tildelt ét point i relation til evalueringen af id. nr. 9, 1 stedet for to point, og
at det samme er tilfeldet for Baze.

I begge tilfeelde beror det imidlertid pa en fejl, og den @ndrede evaluering
har ikke haft nogen konkret indvirkning p& udbuddets resultat, da kun tilbud-
det fra Bacher var konditionsmaessigt.

Konditionsmcessighed af LeBocks tilbud

LeBocks tilbud er ukonditionsmaessigt i relation til master id. nr. 21, id. nr.
140, og tilbuddet skulle derfor have veret afvist.

Ifolge kravbesvarelsen har LeBock sdledes ikke tilbudt labeskoen 1 flere for-
skellige skobredder, men derimod en lgbesko med to forskellige indlaegssa-
ler, hvor salen kan reguleres i bredden.

Mindstekravet 1 id. nr. 140 handler imidlertid om, at lebeskoen skal kunne
leveres i mere end én bredde. Dette folger bade af en ordlydsfortolkning og
en naturlig forstaelse af kravet. Spergsmal/svar vedrerende /id. nr. 140 illu-
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strerer ligeledes klart, at kravet vedrerer forskellige sko, og ikke blot forskel-
lige indlaegssaler. Det fremgér, at de tilbudte sko 1 forskellige vidder, skal
veere identiske — underforstaet i bade ydre og indre fremtoning. Og dermed
er det heller ikke muligt blot at tilbyde en ekstra indlaegssal, der pavirker
brugerens folelse af den indre bredde 1 skoen ved at formindske skoens volu-
men. Derved vil der ikke vere tale om en identisk sko, da volumen og dermed
f.eks. pladsen til brugeres svang ikke vil vere den samme, som hvis den eks-
tra indleegssal ikke var indsat. Mindstekravet angér forskellige skobredder —
og ikke forskellige storrelser pd indlegssalen, og den tilbudte 3-sdlelosning
opfylder derfor ikke mindstekravet.

FMI har 1 sit afsluttende processkrift yderligere anfort, at LeBocks tilbud af
samme grunde, som anfert vedrerende id. nr. 140 ogsd var ukonditionsmees-
sigt 1 forhold til opfyldelsen af mindstekravet i master id. 25, id. nr. 156, og
at det forhold, at LeBock har kunnet benytte sit 3-sdlesystem 1 udbud udbudt
af andre ordregivere, herunder Rigspolitiet, ikke kan tillegges betydning.

LeBocks anbringender om fejlagtig evaluering af selskabets tilbud

Idet LeBocks 3-sdlesystem ikke opfylder kravet om, at der skal leveres iden-
tisk fodtej 1 forskellige bredder, jf. det anforte ad mindstekrav/id. nr. 140,
skulle virksomheden heller ikke tildeles flere point for bredder under krav
45, 61 og 84.

Det, som LeBock har henvist til i tilbuddet fra Baze, er ikke relevant, da til-
buddet fra denne virksomhed ogséd var ukonditionsmaessigt.

Om evalueringen vedrerende indlegssdler (id. nr. 54 og 69) har FMI anfort,
at krav 54 og 69 relaterer sig til muligheden for at kunne tilbyde forskellige
indlaegssaler for at imgdekomme forskellige operationsbehov og opgaver.

I evalueringen af tilbuddenes opfyldelse af disse krav indgar ikke de tilbudte
indlegssédler som er obligatoriske (folger af mindstekrav) efter eksempelvis
master id. numrene 34, 35, 36. Dette folger blandt andet af den almindelige
udbudsretlige sondring mellem mindstekrav og evalueringskrav. I forbin-
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delse med evalueringen efter disse krav har FMI séledes alene taget de ind-
leegsséler 1 betragtning, som tilbydes ud over den indlaegssal, der som mini-
mum skal folge med stovler, som skal opfylde ISO standard 20345.

Formalet med evalueringskravet i id. nr. 54 og 69 er at fa tilbudt indlaegssaler
med andre funktionelle egenskaber end den sél, der er standard i stevlen
("different insoles™). De indlegssaler, der tilbydes som en del af LeBocks 3-
salesystem, har imidlertid den samme funktionelle egenskab som sal betrag-
tet. LeBock skulle derfor ikke tildeles yderligere point end sket for id. nr. 54
og 69.

FMI har ikke har handlet 1 strid med ligebehandlingsprincippet og gennem-
sigtighedsprincippet i udbudslovens § 2 under evalueringen af kvalitetstesten
af de produkter, som LeBock havde tilbudkt.

Selv om det kan konstateres, at ikke alle testdeltagere 1 lige hgj grad har be-
grundet/kommenteret deres evaluering af de enkelte testparametre, kan dette
ikke tages som udtryk for, at der er foretaget et forkert eller usagligt fagligt
skon og dermed givet et forkert resultatet/score.

De fremhavede eksempler pa “uoverensstemmelser” kan ikke anvendes til
statte for LeBocks synspunkt. Det er herunder en overfortolkning, nar Le-
Bock om svarskema vedrerende id. nr. 43 anferer, at testpersonen er gaet
uden for det parameter, der skulle evalueres. Testdeltagerens bemarkning
”Too high pressure on calf muscle” skal leeses i sammenhang og i relation
til en samlet bedemmelse af parameter a og b eller alene b.

FMI har endvidere bestridt, at der er foretaget en forskellig vurdering af
samme produkt i relation til master id. nr. 7 og master id. nr. 8. Master id. nr.
7 og master id. nr. 8 angér ikke en “vinterstavle” og en ’sommerstovle”, men
en “safety boot heavy” og en “’safety boot light”. Som det fremgér af pro-
duktbeskrivelserne, er det ikke blot sddan, at ”safety boot light” anvendes om
sommeren og “safety boot heavy” om vinteren.

Det fremgar da ogsd af LeBocks tilbud, at der er forskel pa de stovler der er
tilbudt under henholdsvis master id. nr. 7 og master id. nr. 8.
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Henset hertil, og da brugertesten er udtryk for de enkelte brugeres subjektive,
men faglige skon baseret pa den enkelte testdeltagers vurdering af det pro-
dukt, der skal testes, er der ikke grundlag for, at de to stevler, som LeBock
har tilbudt under master id. nr. 7 henholdsvis nr. 8, altid burde blive evalueret
ens.

Det kan ikke udelukkes, at f.eks. vegtforskellen eller det anderledes materi-
ale bagpad stevlens skaft kan have haft en betydning for vurderingen af stov-
len i relation til de brugertests, der blev udfert under id. nr. 41 og 57 (mulig-
heden for at komme ind og ud af bindingerne pé et boarding vessel) pa trods
af, at stovlerne 1 materiale og udseende er ens pa oversiden af foden og stov-
lesnuden. Det fremhaves, at testdeltager ”JO” kommenterer "Not easy — stor
og klodset” om stevlen tilbudt under master id. nr. 7 (Safety boot heavy),
mens samme testperson for stevlen tilbudt under Master id. nr. 8 (Safety boot
light) anferer en anden kommentar ("High around the toe cap”). Ogsa 1 for-
hold til testpersonen "HAL” er der anfort kommentarer, der stetter en sddan
antagelse. Det fremgar sdledes om stevlen tilbudt under master id. nr. 7 (Sa-
fety boot heavy), ”Kunne have anvendt mindre materiale! Bliver for tyk!”,
mens det om stevlen tilbudt under master id. nr. 8 (Safety boot light) kun er
angivet “Der kunne vare anvendt mindre materiale”. Vagtforskellen eller
det anderledes materiale bagpa stevlens skaft kan pa samme made have haft
en betydning for vurderingen af stovlerne i relation til de brugertests, der blev
udfert under id. nr. nr. 44 og 60 (muligheden for at komme ind og ud af stev-
lerne hurtigst muligt) og id. nr. nr. 53 og 68 (stevlernes performance). De
forhold, som blev vurderet under id. nr. 53 og 68, er stovlernes andbarhed og
ventilation. Henset til, at klager selv 1 sit tilbud har fremhavet, at den tilbudte
stovle under master id. nr. 8 (Safety boot light) er serlig andbar, er det sdledes
ikke overraskende, at testpersonen isoleret set vurderer denne stovle bedre
under id. nr. 53 og 68 end stevlen tilbudt under master id. nr. 7 (safety boot
heavy), selvom testpersonen ikke til stotte for sin samlede score har anfert
nogle kommentarer om stovlerne d&ndbarhed.

Det forhold, at der er nuancer i de forskellige evalueringer, kan endvidere
ikke tages som udtryk for, at der er foretaget et forkert eller usagligt fagligt
skon og dermed givet et forkert resultatet/en forkert score. Det er sdledes ikke
dokumenteret, at den evaluering (score), der er blevet givet af den enkelte



40.

testdeltager, ikke svarer til den faglige vurdering, som den pagaeldende test-
deltager har foretaget. I praksis har testpersonerne i gvrigt neeppe har haft stor
fokus pa forskelle og ligheder mellem deres kommentarer og/eller vurderin-
ger for de to stevler leveret af samme tilbudsgiver (LeBock). Fokus har na-
turligvis 1 hejere grad veret pa forskelle og ligheder mellem deres kommen-
tarer og/eller vurderinger for stovler leveret af forskellige tilbudsgivere inden
for det pageeldende produkt/master id. med henblik pa at sikre ligebehandling
mellem de forskellige tilbudsgivere.

LeBock har bevisbyrden for, at der er begaet fejl 1 den faglige vurdering af
selskabets stovler 1 forbindelse med brugertesten, og denne bevisbyrde er
ikke loftet.

Det forhold, at Bacher har scoret hgjest pa flere af de parametre, der var en
del af brugertesten, kan ikke tages som dokumentation for, at testdeltagerne
generelt har haft en preeference for Bacher og Bachers produkter — underfor-
stéet, at de pagaeldende testdeltagere bevidst har givet Bacher en hgjere score,
end der efter et fagligt sken var berettiget.

Ad pastand 5

LeBock har gjort geeldende, at det folger af det anferte ad péstand 1-3 at pé-
standen om annullation skal tages til folge.

FMI har principalt gjort gaeldende, at tilbudsevalueringen er foretaget i over-
ensstemmelse med den procedure, som var fastlagt og beskrevet i udbudsma-
terialet. LeBock har ikke pévist, at FMI skulle have handlet i strid med lige-
behandlingsprincippet eller gennemsigtighedsprincippet, og styrelsen skal
derfor frifindes.

Hvis klagenavnet métte finde, at FMI har overtradt det udbudsretlige ligebe-
handlingsprincip eller gennemsigtighedsprincip geres det subsidizert gael-
dende, at LeBock ikke har godtgjort, at det har haft konkret betydning for
udfaldet af udbudsprocessen. LeBocks klagers tilbud er ukonditionsmaessigt
1 forhold til mindstekravet i id. nr. 140 og 156, hvorfor virksomheden aldrig
ville kunne have féet tildelt kontrakten.
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Klagenavnet udtaler:

Ad péstand 1

Der var i1 kravspecifikationen under master id. nr. 3, master id. nr. 4 og master
id. nr. 62 krav om en sko kategoriseret som ’S1”, og det var i henholdsvis
mindstekrav 20, 23 og 284 fastsat, at skoene skulle vare kategoriseret 1 hen-
hold til ISO standarden EN ISO 20345 om ”Safety Footwear”. Der var ikke
stillet krav om &ndbarhed 1 tilleeg hertil.

I tilbuddet fra Bacher blev der under master id. nr. 3 og 4 tilbudt en S2 sko 1
henhold til EN ISO 20345 og under master id. nr. 62 blev der tilbudt en S3
sko certificeret EN ISO 20345. Det fremgar af oplysningerne i sagen, at en
S2 i henhold til ISO 20345 indeholder de samme egenskaber og yder den
samme beskyttelse som den tilbudte S1 sko, men derudover yder beskyttelse
mod bl.a. vandindtrengning 1 skoen. Der star séledes, at S2-sko er ”As S1 +
(...)”. Tilsvarende fremgar det at en S3 sko indeholder beskyttelse ”as S2 +
Penetration resistance Cleated outsole”.

Klagenavnet finder pa denne baggrund, at Bachers tilbud opfyldte mindste-
krav/id. nr. 20, 23 og 284.

Der var under master id. nr. 55 krav om en “rubber boot”. 1d. nr. 264 og 265
fastsatte som mindstekrav, at stovlen skulle have “a heavy solid outer sole
and be SRC” og shall be protected against POL, (petrol, oil and lubrication),
biological and chemical material as well as proteins”.

Det er ikke fastsat som et sarskilt krav, at stovlen skal vere udfert 1 materi-
alet gummi. Betegnelsen gummistevle anvendes bade for stevler udfoert i
gummi og stevler udfert i materialet polyuretan. FMI’s besvarelse af sporgs-
mal vedrerende et andet produkt ”wooden clogs” kan ikke indebare, at der 1
master id. nr. 55 om “rubber boot” kan indfortolkes et mindstekrav om, at
stovlen skal vere lavet af gummi.

Den omstendighed, at Bacher havde tilbudt en stovle udfert 1 polyuretan,
medforte saledes ikke, at FMI var forpligtet (eller berettiget) til at afvise til-
buddet fra Bacher som ukonditionsmessigt.
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Péstanden tages derfor ikke til folge.

Ad péstand 3

Evaluering af tilbuddet fra Baze

Det fremgér af FMI’s brev af 8. juli 2019, at tilbuddet fra Baze blev afvist
som ukonditionsmeessigt. En konstatering fra klagenavnets side 1 overens-
stemmelse med den del af LeBocks péstand, som angér tilbuddet fra Baze vil
ikke @ndre herpé eller have nogen anden form for retsvirkning i forhold til
LeBock eller gvrige tilbudsgivere.

LeBock har folgelig ikke nogen retlig interesse i den del af pastanden, som
angar tilbuddet fra Baze. Denne del af péstanden afvises derfor.

Odd sizes - Bacher

Vedrerende odd sizes (id. nr. 9) har FMI anerkendt, at Bacher kun skulle have
haft tildelt ét point i relation til evalueringen af id. nr. 9, 1 stedet for to point.
FMI har ved den urigtige pointtildeling handlet 1 strid med ligebehandlings-
og gennemsigtighedsprincippet i udbudslovens § 2.

Konditionsmcessighed af LeBocks tilbud

Ifolge master id. nr. 21, id. nr. 140 gjaldt der et mindstekrav om ”These run-
ning shoes shall come in more than one width”. P4 samme made var der efter
master id. nr. 25, id. nr. 156 et mindstekrav om: ”The winter boot shall come
in more than one width.”

LeBock har vedrerende master id. nr. 21 tilbudt én lebesko med to sarlige
indlegsséler, som ifelge LeBock indeberer, at skoen skal anses for tilbudt 1
forskellige skobredder. Efter ordlyden af mindstekravet opfylder en sddan
serlig sal ikke kravet om, at skoene skal kunne leveres 1 mere end en bredde.
FMTI’s besvarelse af spergsmal 1 tilbudsfasen vedrerende krav 140 understet-
ter ikke en anden forstaelse, hvorefter kravet skulle kunne opfyldes ved tilbud
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om forskellige storrelser indlaegssaler, som giver eller mindre rum til bruge-
rens fod.

Pa samme made opfyldte LeBocks tilbud pa master id. nr. 25, hvor selskabet
tilbed en stovle med szrlige indlaegssedler i1 én bredde, ikke master id. nr. 25,
id. nr. 156.

LeBocks tilbud skulle dermed rettelig have varet afvist som ukonditions-
maessigt.

LeBocks anbringender om fejlagtig evaluering af selskabets tilbud
Klagen@vnet kan behandle en klage helt eller delvist.

Da LeBocks tilbud var ukonditionsmessigt, tager klagen@vnet ikke stilling
til LeBocks anbringender om fejlagtig evaluering af selskabets tilbud.

Péstand 3 tages herefter til folge 1 det ovennaevnte omfang.

Klagen@vnet finder anledning til at bemaerke, at de af LeBock tilbudte stov-
ler under master id. nr. 7 og 8 i det vasentlige er ens for sa vidt angar stov-
lernes overflade og spidser, lukkesystemer og healesupportsystemer. Der er
endvidere ingen forskel mellem beskrivelsen 1 kravspecifikationen af kra-
vene master id. nr. 7 og 8 til henholdsvis Safety boot heavy og Safety boot
light. De syv respondenter har som illustreret af skemaet ovenfor om point-
tildelingen bedemt den af LeBock vedrerende master id. nr. 7 og 8 tilbudte
Safety boot heavy henholdsvis Safety boot light padfaldende forskelligt. Hen-
set til de betydelige forskelle méitte det, sdfremt klagenavnet tog stilling til
anbringendet vedrerende fejl i den foretagne kvalitetstest, pahvile FMI at
godtgere, at kvalitetstesten og evalueringen vedrerende de til master id. nr. 7
og 8 knyttede krav har overholdt kravene hertil 1 udbudsbetingelserne.

Ad péstand 5

Da LeBocks tilbud er ukonditionsmaessigt, kan den ad pastand 3 konstaterede
overtredelse vedrerende evalueringen af tilbuddet fra Bacher ikke fore til
annullation af tildelingsbeslutningen.
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Péstanden om anullation tages ikke til folge.

Sagsomkostninger

LeBock har ikke faet medhold i pastanden om annullation og ma derfor anses
for i det vaesentlige at have tabt sagen. Det beror imidlertid pd FMI, at FMI
ikke under evalueringen eller snarest herefter meddelte LeBock, at selskabets
tilbud var ukonditionsmassigt. LeBock har endvidere faet medhold i en del
af pastand 3. Sagsomkostningerne ophaves som folge heraf.

Herefter bestemmes:

Ad péstand 3
Forsvarsministeriets Materiel- og Indkebsstyrelse har handlet i strid med li-

gebehandlingsprincippet og gennemsigtighedsprincippet i udbudslovens § 2
ved den foretagne evaluering af tilbuddene fra Bacher A/S, idet styrelsen
vedrerende kravet i id. nr. 9 om odd sizes med urette tildelte Bacher A/S mere
end ét point.

Den del af pastand 3, som angar Baze A/S, afvises.

Klagen tages ikke til folge vedrerende pdstand 1 og den del af pdstand 5, som
angar annullation.

Den resterende del af pastand 3 behandles ikke.
Ingen af parterne skal betale sagsomkostninger til den anden part.

Klagegebyret tilbagebetales.

Katja Hoegh
Genpartens rigtighed bekraftes.

Julie Just O’Donnell
specialkonsulent



